
Baron & Budd  y  Berger & Montague  y  Bernstein Liebhard   

y  Bernstein Litowitz Berger & Grossman  y  Boies, Schiller & Flexner  y  Cohen Milstein Sellers & Toll     

y  Cotchett, Pitre & McCarthy  y  Dickstein Shapiro  y  Grant & Eisenhofer  y   

Hagens Berman Sobol Shapiro  y  Hare, Wynn, Newell & Newton  y  Kessler Topaz Meltzer & Check   

y  Korein Tillery  y  Labaton Sucharow  y  Lieff Cabraser Heiman & Bernstein  y  Milberg   

y  Pomerantz Haudek Grossman & Gross  y  Quinn Emanuel Urquhart & Sullivan  y  Strook & Strook & Lavan  y   

Whatley Drake & Kallas

The National Law Journal’s annual Plaintiffs’ Hot List attempts to provide a snapshot of the most successful plaintiffs’ 
practices of the moment. To identify them, we asked firms to provide us with a year’s worth of representative cases, 

verdicts and settlements from June 2010 to June 2011. From there we sifted through dozens of potential firms, 
reporting on and researching each to come up with our list. In this special report, you’ll find the results: We profile 
20 firms that are at the cutting edge of plaintiffs’ work— and that are giving defense players a run for their money.
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In insurance fights, a healthy return for firm 
With WellPoint case, Whatley Drake & Kallas adds to reputation as tough foe in health care battles.

 

BY nate raymond

For most Americans covered under 
the Obama health plan, three years 
will need to pass before health 

insurance companies can no longer 
exclude them because of pre-existing 
conditions.

Thanks to a settlement in a class 
action against a subsidiary of WellPoint 
Inc., more than 120,000 California 
residents are getting that benefit from 
their insurer right now.

Approved in August, the settlement 
was, in part, the result of efforts by 
Edith Kallas, a New York partner at 
Whatley Drake & Kallas. Kallas has 
gained a reputation in recent years 
of going up against insurers in health 
insurance class actions. “We feel we’ve 
accomplished a lot,” Kallas said.

Kallas has battled insurers over 
premiums, claims and coverage, and 
her scorecard includes a $128 million 
settlement in 2007 with most of the 
Blue Cross and Blue Shield health 
plans in the country. The health 
plans had been accused of underpay-
ing doctors.

A former partner at Milberg, Kallas 
took her health care practice to the 
Alabama-based Whatley Drake in 
2006 amid the plaintiff kickback 
scandal and indictment that rocked 
her former firm. Despite the move, 
Kallas has managed to retain her 
reputation and clients, including 
the American Medical Association. 
“What we’ve tried to achieve is a 
fairness in the system for doctors and 
patients who don’t have the leverage 
of insurance companies and, at least 
in our opinion, are taken advantage 
of,” Kallas said.

Whatley Drake & Kallas
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She acknowledges she’s not always 
successful. A federal district judge in 
New Jersey on Sept. 23 dismissed 
much of a consolidated putative class 
action accusing Cigna of scheming to 
underpay for out-of-network ser-
vices used by people with employer-
sponsored plans. Whatley Drake is 
co-lead counsel for health care pro-
viders and medical societies in that 
case. (Other such cases have had 
more success. A federal judge in Los 
Angeles in August allowed part of a 
similar putative class action against 
WellPoint to move forward.)

The case that led to the California 
settlement with WellPoint’s Anthem 
Blue Cross—the “death spiral” litiga-
tion, as lawyers on the suit refer to 
it—was filed in March 2010 amid the 
final days of debate in Congress over 
passage of the Obama health plan, 
the Patient Protection and Affordable 
Care Act. 

WellPoint had faced controversy 
during the health care debate for 
attempting to raise California pre-
miums by as much as 39%. In the 
ensuing congressional and media 
firestorm, WellPoint canceled the 
increases. 

In the complaint, filed by Whatley 
Drake and co-counsel at the Santa 
Monica, Calif., advocacy group 
Consumer Watchdog, the plain-
tiffs accused Anthem of violating 
California’s so-called “death spiral 
statute” by closing certain blocks 
of insurance without providing 
enrollees the option to switch to  
another plan.

In their view, Anthem’s decision 
would have driven younger and 
healthier enrollees to other plans. 
Left behind would be enrollees with 
pre-existing conditions, who faced 
higher premiums. As more enroll-
ees left, premiums would spiral 
out of control. “The whole point 
of the statute is to prevent that,”  
Kallas said.

The plaintiffs immediately sought 
discovery to back an injunction, 
Kallas said, a request Judge Frederick 
Bysshe granted. Meanwhile, Whatley 
Drake filed a public records request 
with the California Department of 
Managed Health Care for docu-
ments related to the block closures 
filed by Anthem, according to court 
documents. By the time the health 
department filled the request in 
April, Kallas and Anthem’s Reed 
Smith lawyers were already in settle-
ment talks. The day Kallas got the 
documents, Anthem also agreed to 
a confidentiality agreement and to 
produce documents.

After more than a year of nego-
tiations, a settlement was reached in 
May that was preliminarily approved 
a month later. Under the deal, class 
members can switch plans without 
underwriting every year until 2014, 
when the health care law becomes 
effective. “However, if that law some-
how does not go into effect, people 
will get one last chance to move,” 
Kallas said.

In some ways, according to 
Whatley Drake, the settlement has 
terms that are even better than the 

lawyers could have achieved had the 
case proceeded. The death spiral law 
only provided for a one-time switch. 
The deal also provided rate caps 
for consumers who remain in their 
closed plans. “It’s even broader than 
we originally sought,” Kallas said.

Given that the settlement was terms-
based and involved no cash compo-
nent, “it’s hard to put a dollar value 
on it,” Kallas said. As part of the settle-
ment, Anthem agreed to pay $2 million 
in attorney fees and expenses, a figure 
based largely on hours. Bysshe in his 
August order approving the settlement 
called it “fair value” in exchange for 
dropping the suit. 

Anthem counsel Kurt Peterson 
of Reed Smith declined comment. 
Anthem in a statement said it sees 
“as our responsibility to develop 
policies that are flexible enough to 
meet the needs of our customers.” 
It also noted the company admit-
ted no wrongdoing as part of the  
settlement.

While the death spiral case turned 
on California law, Kallas said simi-
lar results could likely be achieved in 
other states. Some states have statutes 
similar to California’s death spiral law, 
she said, and in other cases suits could 
just be brought under consumer pro-
tection statutes. With health insurance 
premiums continuing to rise and the 
health care law under continued attack 
even after passage, there might just be 
a role for that kind of case. Kallas said 
she sees the settlement as an example 
of how class actions, despite the criti-
cisms, can benefit consumers in mean-
ingful ways. After the settlement was 
announced, Kallas said she received 
calls and e-mails from many people 
in the plans thanking her for the deal. 
“We feel good that we were able to 
get something for the class on a timely 
basis,” she said.

Nate Raymond can be contacted nray-
mond@alm.com.

What we’ve tried to 

achieve is a fairness in 

the system for doctors 

and patients who don’t 

have the leverage of 

insurance companies.

—edith kallas
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Class action lawyer Joe Whatley 
files big suits against global corporations 

for small business owners. 
Next up: proving that managed care companies 

cheated doctors out of billions.
By Matt Fleischer-Black

AR, NOSE, AND THROAT DOCTOR Michael Abidin
was frustrated. Once again, an insurance company 
had stiffed him on a claim. Weeks before, the Alexandria,
Virginia, physician had examined a female patient 
complaining of a hoarse throat. Abidin reviewed her 
family medical history looking for relatives with throat

cancer. Then he slowly threaded a scope through her nose and down
her throat for an examination.

Afterward, his office submitted a $205 claim to United Health Care
Group Incorporated to cover his evaluation and the laryngoscopy. United
chose only to pay for the laryngoscopy, which cost $122.69.

The doctor was accustomed to this treatment. During the early
months of 2000, Abidin says, insurers had refused to pay for exams before
procedures 15 times, maybe more—he was losing count. Why were 
insurers rejecting claims for standard medical practices and procedures?

At about the same time, in Birmingham, Joe Whatley, Jr., believed
he had solved the mystery, which was not limited to Abidin’s experience.
In his view, insurers were routinely denying claims in order to improve
their financial performance. Since 1990, he estimated, managed 
care companies had saved at least $10 billion by shortchanging doctors.
So, with fellow Birmingham lawyer Archie Lamb, Jr., and Decatur, 
Alabama, lawyer Nicholas Roth, among others, he filed a class action 
on behalf of 950,000 physicians, including Abidin.

The insurers, according to the suit, swindled the doctors by systemati-
cally and fraudulently cutting their bills. Health plans rely on software to
process hundreds of millions of claims a year. Each claim carries some
combination of 8,000 five-digit codes to describe individual procedures.
Ten leading managed care companies, the lawsuit says, rigged this 
software to automatically ignore some codes and change others to reflect
less costly procedures. They then counted on doctors’ offices being too

overwhelmed or perplexed to appeal. (Not so Abidin. The doctor did 
appeal—twice—before United Health paid him for the throat exam.)

The insurers insist that they properly handled the vast majority of
claims. They say that when they make changes in claims, it is generally
because the form was filled out incorrectly or because doctors are
padding their bills. In a survey reported in the Journal of the American
Medical Association in 2000, 39 percent of physicians admitted that they
exaggerated the severity of patients’ conditions, made up symptoms, or
altered diagnoses on claims. Insurers have invested hundreds of millions
of dollars in automation to catch these problems, says Jeffrey Klein of
New York’s Weil, Gotshal & Manges, a spokesman for the defendants 
in the case. “The industry’s reimbursement speed rivals or exceeds 
the vendor payments of virtually any other industry,” Klein says.

After a six-year, up-and-down journey, the doctors will soon have
their day in federal court. In September the doctors’ lawyers will present
their case against four insurers to a mock jury in Miami. The real trial 
follows in January. The stakes are high; triple damages are possible. 
On top of any payout, presiding judge Federico Moreno could order 
the companies to make expensive administrative changes.

The doctors brought their claims under the Racketeer Influenced
and Corrupt Organizations act and had some early success. In 2002
Moreno let the RICO claims go forward. The next year Whatley’s team
settled with Aetna Inc. and CIGNA Corporation, two of the three largest
health insurers. Aetna agreed to pay the doctors $500 million; CIGNA,
$325 million. Both carriers agreed to modify their practices. They will,
for example, no longer ignore exams like the one that Abidin performed.

In 2004 the case hit a setback when the U.S. Supreme Court ruled, 8
to 0, that insurers could force the doctors in their networks to arbitrate
the RICO claims. To keep the case—and the possibility of triple 
damages—alive, Whatley’s team switched tacks. The doctors dropped 
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